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SUMMARY:
... Two areas of medical care that continuously encounter legal controversy, possibly because of their similarities, are abortion and assisted suicide. ... Case law that evolves the "zone of privacy' concept into the right of personal autonomy with regard to medical decisions will be explored along with Oregon's Death with Dignity Act, as it is the United States' sole statute permitting physician-assisted suicide. ... a recognition of the right of the woman to choose to have an abortion before viability and to obtain it without undue interference from the State[,] ... a confirmation of the State's power to restrict abortions after fetal viability, ... and ... the principle that the State has legitimate interests from the outset of the pregnancy in protecting the health of the woman and the life of the fetus ... . ... An additional study regarding physician-assisted suicide and euthanasia in the Netherlands was performed in 2001 at the request of the Dutch government. ...  

TEXT:
 [*45] 

I. INTRODUCTION
 
The practice of medicine has drastically changed over the centuries. With technological advances in medical treatment, developing an illness, such as cancer, no longer means certain death. We are living longer, but our medical and technological developments have led our society down a path of complex questions with no correct answers. Our society, through law, has attempted to accommodate these complexities by placing stringent requirements on some decisions regarding healthcare while prohibiting others.

Two areas of medical care that continuously encounter legal controversy, possibly because of their similarities, are abortion and assisted suicide. These issues have been explored and debated in government, newspapers, magazines, classrooms, prime time television shows and movies. American culture has played tug-of-war for centuries with the topic of abortion with zealous supporters flanking both sides of the issue. While assisted suicide has been a more recent subject of cultural fascination, the issue has already developed a following of supporters and naysayers. Both issues have legislation banning and regulating the procedures and both issues, abortion in particular, have helped and hindered the elections of many politicians based on the stance these candidates have taken in public forums.

This article explores the evolution of abortion and assisted suicide, focusing on physician-assisted suicide, for adults in the United States. n1 The  [*46]  discussion of abortion will explore the history of abortion in the United States, case law that developed the "zone of privacy' concept, and current legislation winding its way through state legislatures. In delving into the topic of physician-assisted suicide, this paper will briefly discuss current end-of-life treatment options of palliative and hospice care. Case law that evolves the "zone of privacy' concept into the right of personal autonomy with regard to medical decisions will be explored along with Oregon's Death with Dignity Act, as it is the United States' sole statute permitting physician-assisted suicide. This paper will also examine the Dutch's Termination of Life on Request and Assisted Suicide Act, as the Netherlands has legalized physician-assisted suicide nationwide. Lastly, there will be a discussion comparing and contrasting abortion and physician-assisted suicide in the United States, including predictions as to how the two treatments will be dealt with from a legal perspective in the future.

II. THE EVOLUTION OF ABORTION IN THE UNITED STATES

The History of Abortion in the United States
 
Prior to 1860, it was estimated that one in five pregnancies ended in abortion. n2 The anti-choice movement in America gained momentum in the middle of the nineteenth century due to an alliance between physicians attempting to gain respect for their profession, and "anti-vice" crusaders trying to solidify "traditional" roles for men and women - particularly women's moral role in society as that of mother and nurturer. n3 The arguments against abortion included that it was against a woman's pre-destined role and that the procedure was an unhealthy one because licensed physicians were not performing it. n4 An additional argument made by people against choice is that a fetus is a human being, and as such, it is wrong to abort a fetus because the action is equal to killing a person. n5 The  [*47]  movement gained further momentum in 1869, when Pope Pius IX declared non-therapeutic abortions a violation of Catholic Church policy. n6 By the 1890s, every state had passed a criminal abortion statute. n7
Abortion laws and their enforcement have waxed and waned depending on the economy and population issues. For example, enforcement of abortion laws were lax during the Great Depression in the 1930's at a time of massive unemployment and grave poverty; however, the 1950's was a period of intensified law enforcement with regard to abortion due to the great loss of life during World War II and a moral need to fight Communism that included women returning to the "traditional" duties as wives and mothers. n8 Another factor that has fluctuated throughout the years is the physical safety and the sanitary conditions under which abortions have been performed. n9
The "Zone of Privacy' and The Liberty of Choice
 
One of the first modern steps towards confirming a constitutional right for a woman to have a choice as to whether to obtain an abortion appears with the introduction of the "zone of privacy' concept as it relates to reproductive issues in Griswold v. Connecticut. n10 The defendants in this case were Mr. Griswold, who was the Executive Director of the Planned Parenthood League of Connecticut, and Dr. Buxton, who was the Medical Director for the Planned Parenthood League's Center in New Haven. n11 The two men were arrested for giving "information, instruction, and medical advice to married persons as to the means of preventing conception." n12 The issue in this case was whether the State had the constitutional right to interfere with the private lives of those within its borders. Specifically, the United States Supreme Court had to determine if two Connecticut statutes prohibiting the use of contraceptives and the counsel or assistance in obtaining contraceptives were unconstitutional. n13
The Court discussed several United States constitutional amendments  [*48]  throughout its opinion, but the majority opinion focused on the First and Fourteenth Amendments. n14 The First Amendment states, "Congress shall make no law... abridging the freedom of speech... ." n15 The Fourteenth Amendment states, "nor shall any State deprive any person of life, liberty, or property, without due process of law ... ." n16 Justice Douglas, who penned the majority opinion, wrote of indirect guarantees provided in the Constitution, such as the right of parents to educate their children in a manner they see fit, or the right of a person to study a subject of choice. n17 Justice Douglas stated that the Court had granted rights not specifically guaranteed by the Constitution because "without those peripheral rights the specific rights would be less secure ... . The First Amendment has a penumbra where privacy is protected from governmental intrusion." n18 Several cases were listed that "suggest that specific guarantees in the Bill of Rights have penumbras," and, as such, these "various guarantees create zones of privacy." n19 The Court held both Connecticut statutes unconstitutional. n20 The statute prohibiting the use of contraceptives was deemed to be a violation of the "zone of privacy' within the marital relationship as indirectly guaranteed in the Fourteenth Amendment, and the aiding and abetting statute was declared too broad to withstand a constitutional argument when applied to the First Amendment. n21
The U.S. Supreme Court continued to restrict the State's involvement with reproductive decisions with Roe v. Wade. n22 The issue in Roe was similar to Griswold in that the Court was again asked to determine to what extent the Constitution allowed the State to interfere with reproductive practices. However, Roe went further than Griswold by asking what rights  [*49]  the State had over the women in the State, not with regard to preventing contraception, but rather in the event that conception had occurred. n23 In Roe, a pregnant, single woman in Texas brought suit against the Dallas County District Attorney challenging the constitutionality of the Texas criminal abortion laws, which prohibited abortion unless the procedure's purpose was to save the life of the mother. n24
In its decision, the Court pointed out that many states did not formally pass anti-choice legislation until the Civil War. n25 The Court recognized that these first formal laws appeared to be lenient with regard to abortion before fetal viability. n26 It also discussed the dangers a woman faced when having an abortion prior to modern medical advances, as well as the legitimate concern of the State, expressed through legislative action, to protect the general health and safety of its women. n27 While the Court stated, "we need not resolve the difficult question of when life begins," the Court followed the example set by common law and declared that the State had an interest in protecting potential life once a fetus was viable. n28 The Court declared it was at this point that "the fetus then presumably has the capability of meaningful life outside the mother's womb ... [,]" thus giving the State justification for protecting a potential citizen. n29
The Court focused on the definition of "personhood" and determined that "person" was used in the Constitution only when referring to a "postnatal" individual, concluding that a fetus does not fit within the definition of a "person" as used by the Fourteenth Amendment. n30 Since a fetus is not a person by constitutional standards, the State had no compelling interest in protecting it through a due process justification via the Fourteenth Amendment. n31 This determination by the Court sends a  [*50]  confusing message when coupled with the Court's declaration of State interest once fetal viability is reached. It appears as if the Court is attempting to make supporters on both sides of the issue happy by allowing choice, but only up to a certain point.

Roe discussed the "zone of privacy' right brought up in Griswold. n32 The Court stated that the right to privacy was found in the Ninth and Fourteenth Amendments of the Constitution and concluded that the "concept of personal liberty and restrictions upon state action" in the Fourteenth Amendment and the "reservation of rights" found in the Ninth Amendment were sufficient to grant women the right of choice regarding the abortion procedure, while at the same time, the Court clarified that this right of privacy did not mean that people could do whatever they wanted with their bodies. n33 With regard to pregnancy, the Court stated, "at some point the state interests as to protection of health, medical standards, and prenatal life, become dominant." n34 The Court continued,


 
the State does have an important and legitimate interest in preserving and protecting the health of the pregnant woman, ... and that it has still another important and legitimate interest in protecting the potentiality of human life. These interests are separate and distinct. Each grows in substantiality as the woman approaches term and, at a point during pregnancy, each becomes "compelling.' n35
 
The Roe Court ultimately adopted a trimester system for determining the degree of interference the State could have with a woman's right to an abortion. n36 The Court held that there could be no restrictions placed on the abortion procedure during the first trimester. n37 However, the State could provide regulations to ensure the procedure's safety during the second trimester, and the State could regulate and restrict abortions, except when necessary to protect the life of the mother, during the third trimester. n38 In other words, a woman may choose to have an abortion for therapeutic or non-therapeutic reasons until viability. However, once the fetus is viable, only therapeutic abortions must be allowed by the State. The ability to obtain a non-therapeutic abortion once a fetus is deemed liable was left to the State's discretion.

 [*51]  At the same time Roe was considered by the Court, Doe v. Bolton was also argued. n39 The issue in Doe was the validity of Georgia statutes that required an abortion procedure be approved by a hospital staff abortion committee. n40 The statutes also required the procedure only be performed on a Georgia resident by a physician at an accredited hospital only after that physician's judgment to abort was confirmed by two other physicians who had performed independent examinations on the patient. n41 Doe argued that the Georgia abortion statutes were invalid due to its "undue restriction of a right to personal and marital privacy; vagueness; deprivation of substantive and procedural due process; improper restriction to Georgia residents; and denial of equal protection." n42 The United States Supreme Court held that those portions of the Georgia statutes that restricted the location where an abortion could be performed were unconstitutional because the location was not reasonably related to the purpose of the statutes. n43 The committee and physician approval requirements prior to the procedure being carried out were "unduly restrictive of the patient's rights and needs." n44 Furthermore, the residency requirement was in violation of the Privileges and Immunities Clause of the Constitution. n45
The liberty concept that guaranteed privacy was again discussed in Planned Parenthood v. Casey. n46 The issue in Casey was how restrictive the State could be with its regulation of abortion. n47 Specifically at issue were five provisions of the Pennsylvania Abortion Control Act of 1982, yet to go into effect when this case was brought before the Court, which would have required a woman seeking an abortion to give her informed consent after receiving information about the procedure. n48 Furthermore, this information had to be provided to the woman at least twenty-four hours prior to her obtaining an abortion. n49 The Pennsylvania Act also required parental consent if the woman seeking an abortion was a minor. n50 If the woman  [*52]  were married, she would have been required to sign a statement confirming that her husband was aware she was having the abortion procedure. n51 Additionally, the facilities providing abortions would have to adhere to certain reporting requirements. n52
The Court used Casey as an opportunity to reaffirm the essential holding of Roe; n53 however, the majority opinion suggested the trimester guidelines of Roe be replaced with a less rigid "undue burden' standard. n54 An "undue burden' was defined as a provision of law whose "purpose or effect is to place substantial obstacles in the path of a woman seeking an abortion before the fetus attains viability." n55 The Court listed the rights of a woman and of the State granted in Roe as,


 
a recognition of the right of the woman to choose to have an abortion before viability and to obtain it without undue interference from the State[,] ... a confirmation of the State's power to restrict abortions after fetal viability, ... and ... the principle that the State has legitimate interests from the outset of the pregnancy in protecting the health of the woman and the life of the fetus ... . n56
 
The Court determined that the waiting period, informed consent, parental consent for a minor, and reporting requirements were constitutional. n57 The requirement of a married woman to sign a statement that her husband was aware she was having an abortion was held unconstitutional. n58 Spousal notification met the "undue burden' standard employed by the Court in that this requirement would be a substantial obstacle for married women choosing to obtain abortions. n59 "The husband's interest in the life of the child his wife is carrying does not permit the State to empower him with this troubling degree of authority over his wife ... . A husband has no enforceable right to require a wife to  [*53]  advise him before she exercises her personal choices." n60 While the imperative holding of Roe, that a woman had the right of choice regarding abortion, was upheld, the Court granted the states the ability to place numerous obstacles in a woman's way. The Court essentially declared that a State could make the process of obtaining an abortion more time-consuming, more costly, more traumatic, more discouraging, and more burdensome, so long as the woman could, in the end, have the procedure done.

Current Legislative and Legal Action
 
Utah has recently followed Pennsylvania's example by taking affirmative steps towards making abortion more difficult for minors. On March 16, 2006, Utah's governor signed H.B. 85 into law, which went into effect on May 6, 2006. n61 H.B. 85 requires physicians to obtain parental/guardian consent twenty-four hours prior to performing an abortion on a minor. n62 As with other restrictive abortion laws, there are exceptions to when an abortion performed on a minor absent parental consent is permissible, such as medical emergencies that threaten the life of the minor, incest, and rape. n63 In these situations, the law provides for expedited court proceedings to determine if the minor is capable of making the decision to obtain an abortion on her own. n64 This expedited judicial process is also available to minors when they are the victims of rape, incest or other forms of abuse. n65 However, if there is a parent/guardian who was not involved in the abuse of the minor, the law requires that the "innocent" parent/guardian be notified. n66 The bill does not seem to take into account the fact that a court proceeding is a highly stressful situation that has the potential to further traumatize a woman who is already in the midst of a personal crisis.

On March 21, 2006, South Dakota's governor signed H.B. 1215 into law. n67 Known as the Women's Health and Human Life Protection Act, and scheduled to go into effect on June 20, 2006, this bill proclaimed that life begins at conception and that:

 [*54] 
 
abortions in South Dakota should be prohibited ... . No person may knowingly administer to, prescribe for, or procure for, or sell to any pregnant woman any medicine, drug, or other substance with the specific intent of causing or abetting the termination of the life of an unborn human being. No person may knowingly use or employ any instrument or procedure upon a pregnant woman with the specific intent of causing or abetting the termination of the life of an unborn human being. n68
 
Opponents of H.B. 1215 obtained enough signatures to put the bill on the November 2006 ballot to enable voters to decide for themselves whether they approve of the strict nature of the bill. The vote will determine whether the bill will go into effect as planned or be scrapped. n69
This bill is a frontal assault on Roe and Casey, as it strips a woman of her right of choice, privacy, and personal autonomy in virtually all situations involving pregnancy. Supporters of the bill hope that the expected court challenge to the bill will reach a more conservative Supreme Court. n70 It is their hope that the Court takes this opportunity to reverse the right of privacy currently guaranteed by Roe and Casey. n71
In February 2006, the Supreme Court announced that it will rule on whether a 2003 federal law banning a form of late-term abortions known as "partial birth abortions" is constitutional. n72 The case will be heard during the term beginning in October 2006. n73 Many states have created their own laws consistent with this ban. However, the federal law was never enacted because there were no exceptions to protect the health of the mother. n74 If the Court rules in favor of imposing the law, it will mark the first federal  [*55]  ban on an abortion procedure. n75
III. PHYSICIAN-ASSISTED SUICIDE

The Evolution of Palliative Care and Hospice Care in the United States
 
Palliative care is a component of hospice care that "focuses on the comprehensive management of the physical, emotional, cultural and spiritual needs of patients and their family members dealing with the progression of advanced disease." n76 The service "seeks to relieve suffering, control symptoms, and restore functional capacity" of the patient in an effort to enhance the quality of life. n77 Though palliative care is included in hospice care, patients can take advantage of what palliative care has to offer prior to a need or desire for hospice. n78
Hospice is a program that provides specialized care for the dying. n79 Hospice, part of the "death with dignity" movement, officially began in London, England in 1967 by Dr. Cicely Saunders, when she founded St. Christopher's Hospice. n80 Dr. Saunders imported her hospice idea to the United States in 1963 when she spoke at the Yale School of Nursing. n81 Hospice programs in the United States were cultivated by the influences of Dr. Saunders, Florence Wald, and Dr. Elisabeth Kubler-Ross. n82 The first legislation regarding federal funding for hospice care failed in 1974; however, Congress took the idea more seriously in the late 1970's and early 1980's when the U.S. Department of Health, Education and Welfare reported that providing hospice to terminally ill patients may reduce overall healthcare costs. n83 Between 1982 and 1984, hospice programs started to  [*56]  become a valid healthcare option in the United States when Congress approved hospice as a Medicare benefit and the Joint Commission on Accreditation of Healthcare Organizations (hereinafter "JCAHO") initiated hospice accreditation criteria. n84
The main criteria for qualifying for hospice care are that (1) the patient must be terminally ill with (2) a physician certifying that death will probably occur in less than six months. n85 Once in a hospice program, the patient is eligible to receive care by a physician, nursing care, medical equipment and supplies, prescription medication for symptom control and pain relief related to the hospice diagnosis, respite care in an inpatient facility, home health aide, physical, occupational, and speech therapy, dietary counseling, social work services, pastoral care, and volunteer services. n86 With hospice, a patient's family is eligible for counseling while the patient is alive and grief counseling for up to one year after the patient's death. n87
"Zone of Privacy' and the Right of Personal Autonomy
 
There are four distinct categories of assisted-suicide and euthanasia - (1) assisted suicide; which is carried out with assistance, but without physician assistance; (2) physician-assisted suicide; (3) voluntary euthanasia, which is carried out by a physician through a lethal injection, but with patient consent; and (4) involuntary euthanasia, which is carried out by a physician without patient consent or, in some cases, prior discussion of end-of-life issues. n88 Assisted-suicide, voluntary euthanasia and involuntary euthanasia are illegal throughout the United States. n89 Physician-assisted suicide is only legal in the State of Oregon. n90
The right to terminate medical treatment is an issue that can arise  [*57]  under the classification of death as part of the disease process. The right to terminate medical treatment can be a hotly contested issue. This right was questioned in the State of New Jersey through In re Quinlan. n91 The New Jersey Supreme Court referred to the right of privacy, which has slowly morphed into the right of personal autonomy, when holding that there was a constitutional right to terminate medical treatment. n92 In Quinlan, Joseph Quinlan had a daughter, Karen, who was allegedly incompetent. n93 Mr. Quinlan wished to gain guardianship of his daughter so that he could cease all medical intervention, as it was believed Karen had no hope of recovery, her "vital processes" being sustained solely through machinery. n94 The Court granted Mr. Quinlan's request and concluded that "the individual's right to privacy grows as the degree of bodily invasion increases and the prognosis dims. Ultimately there comes a point at which the individual's rights overcome the State interest." n95 While Quinlan provided an avenue to terminate medical treatment once it had begun, the right to refuse medical intervention, including the withdrawal of nutrition and fluids, has been permitted in the United States. n96
In Cruzan, the U.S. Supreme Court determined to what extent the State could intervene with the withdrawal of life-sustaining treatment. The parents/guardians of Nancy Beth Cruzan wanted to remove their daughter's life-sustaining treatment, but were legally unable to do so, as there was no written evidence of Ms. Cruzan's wishes prior to her entering a persistent vegetative state as a result of injuries sustained in an automobile accident. n97 While the Court conceded that the State would have been required to accommodate Ms. Cruzan if she had explicitly expressed a desire that life-sustaining treatment be withheld prior to her becoming incompetent, it held that the State had the right to put what it deemed appropriate safeguards in place in furtherance of a legitimate State interest to protect and preserve the lives of its vulnerable citizens. n98 Missouri successfully sought to protect its vulnerable population by applying a clear and convincing standard, the most rigid standard that could be applied to end-of-life medical decisions. n99 The Court held the clear and convincing standard employed by Missouri for  [*58]  end-of-life medical decisions was permitted under the Constitution. n100 The Court based its decision in part on In re Quinlan and in part on Superintendent of Belchertown State Sch. v. Saikewicz, a Supreme Judicial Court of Massachusetts case which declared that an incompetent person retains the same rights as a competent individual. n101
The right to refuse intervention need not be an expressed decision by the patient so long as the patient or a court has empowered a proxy (a person) to make medical decisions on his behalf. n102 A proxy has a duty to follow the explicit instructions of the patient regarding healthcare decisions. n103 In the absence of explicit instructions, the proxy should use "substituted judgment" in making healthcare decisions, taking into account the patient's values and goals and attempting to make the decision it is believed the patient would make were he capable. n104 If the patient's values and goals are unknown, then the proxy is to follow the "best interest" standard, under which decisions are made in the best interest of the patient given the patient's medical situation and prognosis. n105 Some states, such as Missouri, rely on a clear and convincing standard, while other states, such as Minnesota, might rely on a less restrictive legal standard, taking into account the "best interest" of a person. n106
In the United States, the right to refuse medical intervention extends to the utilization of a living will, including a request for a physician to execute a "Do Not Resuscitate" (hereinafter "DNR") order which would prevent further medical treatment from being administered should the patient experience a fatal episode; n107 however, the physician is unable to intentionally end a patient's life. In most states, a DNR order is the closest a physician can legally come to assisting suicide or euthanasia. The key distinction is that a DNR allows a physician to intentionally allow a patient's life to end through inaction, while assisted suicide or euthanasia would require the intentional action by the physician through writing a  [*59]  lethal prescription or administering a lethal injection. Despite the legal restrictions, there is some evidence that physicians in the United States do perform euthanasia or participate in physician-assisted suicide. n108 The data is scarce, but in a sample of U.S. oncologists, fourteen percent of physicians that had received a request for euthanasia or physician-assisted suicide fulfilled their patients' wishes. n109 This could indicate that an informed decision to end one's life or to receive assistance with such an act, under certain circumstances, is not as morally repugnant as history describes.

In Washington v. Glucksberg, the U.S. Supreme Court faced the question of whether the right to commit suicide, including the right to have assistance to commit suicide, was a fundamental right guaranteed by the Constitution. n110 The plaintiffs in Glucksberg included four physicians who wanted to help terminally ill patients commit suicide if requested, as well as three terminally ill patients who wanted physician-assistance to commit suicide. n111 The plaintiffs sought the legal right to assist in or commit suicide by arguing that Washington's statute banning assisted suicide was a violation of the Fourteenth Amendment right to liberty and privacy. n112 Relying on cases such as Planned Parenthood and Cruzan, they argued that there was a fundamental liberty asserted by the Fourteenth Amendment that extended to mentally competent, terminally ill patients to have the autonomy to choose to commit physician-assisted suicide without State interference. n113
The Washington State Court of Appeals declared that the Washington Statute was in violation of the Fourteenth Amendment, n114 but the U.S. Supreme Court disagreed. n115 The Court discussed the history of suicide and physician-assisted suicide in the United States and highlighted the fact that in almost every State in the Union, "it is a crime to assist a suicide." n116 In exploring the history of suicide in the United States, the Court stated that Anglo-American common-law had, for over 700 years, placed harsh penalties on the estates of those who committed or assisted with a suicide, including the criminal-forfeiture of personal property upon committing  [*60]  suicide. n117 Moreover, the Court stated that "the prohibitions against assisting suicide never contained exceptions for those who were near death." n118 Furthermore, the Court found it improper to assert a constitutional right to physician-assisted suicide to such a specific group of people (terminally ill, competent individuals) under the analysis that if suicide were a constitutional right, it would have to extend to all citizens equally. n119 Moreover, the Court states that declaring a constitutional right to physician-assisted suicide would go against history and states' interests, as each State had the duty to protect its citizens as it saw fit. n120
Oregon's Death With Dignity Act
 
Oregon's Death with Dignity Act (hereinafter, "The Act"), the only law in the United States to permit physician-assisted suicide, was implemented in 1997. n121 While the Death with Dignity Act provides terminally ill Oregon residents an option of treatment that is not available anywhere else in the country, the right granted by Oregon is specific and very limited. This limited action may provide a glimpse of what the future holds, from a legal perspective, with regard to physician-assisted suicide and euthanasia.

The Act provides the option of physician-assisted suicide to terminally ill residents of Oregon. n122 The Oregon resident who personally requests this medical option must be at least eighteen years of age, diagnosed by his attending physician as having six months left to live due to a terminal illness, capable of making personal medical decisions, and the decision to receive the lethal prescription must be an informed decision that is confirmed by a consulting physician. n123 In addition, the patient must make two oral requests, one written request, and must satisfy a waiting period of two weeks prior to his physician having the legal ability to provide the patient with a lethal prescription for medication. n124 The Act further mandates that requests of physician-assisted suicide that are granted must  [*61]  be reported to Oregon's Department of Human Services, who in turn are required to make annual statistical reports available to the public that analyzes the data received. n125
The Act is careful to distinguish between physician-assisted suicide, which the State has declared legally acceptable, and other forms of suicide. It reads:


 
Nothing in [the Death with Dignity Act] shall be construed to authorize a physician or any other person to end a patient's life by lethal injection, mercy killing or active euthanasia. Actions taken in accordance with [the Death with Dignity Act] shall not, for any purpose, constitute suicide, assisted suicide, mercy killing or homicide, under the law. n126
 
The U.S. Supreme Court recently upheld Oregon's Death with Dignity Act in Gonzales v. Oregon. n127 In Gonzales, the U.S. Attorney General attempted to strike down the Act, citing his authority through the Controlled Substances Act (hereinafter "CSA"). n128 The Court disagreed. n129 The purpose of the CSA, enacted in 1970, is for the federal government to have statutory authority to combat drug abuse and to control the legitimate and illegitimate traffic of controlled substances. n130 Under the CSA, substances can be placed into one of five schedules. n131 The most addictive drugs are placed into Schedule I and the least addictive drugs are placed into Schedule V. n132 The more addictive the drug, the more severe the restrictions placed on its access and use. n133
The CSA provides the U.S. Attorney General with power to regulate the control of drugs scheduled in the CSA, as well as the regulation of the registration of physicians. n134 "Control" means the Attorney General has the authority to add, remove, or reschedule a drug; however, he must take his  [*62]  cues from the Secretary of Health and Human Services. n135 "Registration" means the Attorney General may deny, suspend, or revoke a physician's registration to prescribe drugs falling within the five schedules after considering five factors, including "such other conduct which may threaten the public health and safety." n136 The Attorney General used this factor to claim his authority to abolish the Act through an Interpretive Rule, stating that physician assisted suicide was not a legitimate medical purpose. n137 The Court rejected this argument, stating that the CSA provides the Attorney General with limited authority, which did not encompass defining standards of medical practice. n138 The Court went on to hold that the Attorney General's intention to halt physician-assisted suicide does not fall within the purpose of the CSA. n139
Physician-Assisted Suicide in The Netherlands
 
While the Netherlands did not implement the legalization of physician-assisted suicide until 2002, the country has been tolerant of the practice for over a decade, performing nationwide studies as early as 1990. n140 The Dutch law, the Termination of Life on Request and Assisted Suicide Act, n141 has a broader definition of physician-assisted suicide than Oregon. The Act classifies what is traditionally thought of in the United States as euthanasia as physician-assisted suicide, permitting the physician to personally administer a lethal injection to a patient as opposed to solely providing the means for suicide, which is the only form of physician-assisted suicide permitted under Oregon law. n142 The Dutch Act applies to people ages twelve and older. n143 An incompetent individual can be legally subjected to euthanasia through a lethal injection administered by a physician provided that the patient indicated his preferences in a written declaration prior to becoming incompetent. n144
Studies were conducted in the Netherlands regarding physician-  [*63]  assisted suicide in 1990 and 1995. n145 Though physician-assisted suicide and euthanasia were not legal at the time of either study, standards had been adopted by the medical community that condoned the illegal practice. n146 The studies indicated that, of those patients requesting physician assistance for suicide between 1990 and 1995, the majority had cancer. n147 What was alarming about this study was that 23% - 27% of physicians interviewed for the study indicated that they had euthanized a patient without prior discussion or patient consent (involuntary euthanasia), in some instances with the estimate that the patient had longer than a month left of life prior to receiving the lethal injection. n148 The study further indicated that in a country where sixteen percent of all deaths occur in nursing homes, eighty-six percent of those deaths that involved opiods were carried out on incompetent patients without any information regarding the patients' end-of-life wishes. n149 While figures in this study suggested that the rate of involuntary euthanasia in the Netherlands had decreased roughly five percent between 1990 and 1995, there was no definitive information to conclude that the Netherlands had not begun down a slippery slope feared by assisted-suicide/euthanasia opponents concerned with the possible social acceptance of euthanasia for "morally unacceptable reasons." n150
An additional study regarding physician-assisted suicide and euthanasia in the Netherlands was performed in 2001 at the request of the Dutch government. n151 The findings of this study were not published until after the Termination of Life on Request and Assisted Suicide Act went into effect. The study indicated that "active euthanasia" was preferred over assisted in the Netherlands. n152 "The argument that assisted suicide is [an act] more respectful of patient autonomy and responsibility, often weighs less with doctors, and presumably also the patients, than the better control achieved when the doctor injects a lethal drug." n153 Furthermore, the study concluded that, ""termination of life without request of the patient' is still practiced on an undiminished scale, in defiance of the official rules of careful conduct." n154 The study also indicated that Dutch physicians did not follow protocols such as mandatory consultation that were put in place to  [*64]  protect vulnerable populations. n155 Many cases indicate that the mandatory consultation consisted of general conversations between two physicians on the telephone, with no thorough exploration of the specific patient's case and no discussion between the consulting physician and the patient. n156
In response to U.S. concerns that vulnerable groups in society might be singled out to receive euthanasia, the report declared that there was no difference discovered between the rate of euthanasia among different social and economic groups. n157 However, critics quickly point out that this finding does not adequately address the U.S. concern, as the Netherlands is a welfare state that provides healthcare for all of its citizens, and therefore, there are no socially or economically vulnerable groups. n158 Furthermore, critics of the studies performed between 1990 and 2001 suggested that reports on studies after 1990 indicate that there were efforts at damage control in order to thwart international opinion that Dutch euthanasia was a social experiment gone awry. n159
IV. DISCUSSION AND CONCLUSION
 
There is a legal link between abortion and physician-assisted suicide. Both procedures have relied on the same legal argument, that to prohibit either choice is a violation of an unspecified, constitutionally protected, liberty interest that one may make decisions affecting one's own body free from legal interference. n160 The argument expounding a right to privacy gradually became focused as a right to autonomy - the right to make decisions regarding one's body and healthcare without interference from the State. n161 While the same argument is applied to both issues, the U.S. Supreme Court only agrees with this reasoning regarding abortion, leaving physician-assisted suicide wholly under State discretion. n162 Abortion is promoted as a choice to be enjoyed by all women, whereas supporters of the right to assisted suicide promote this right to be made constitutionally available only to mentally competent, terminally ill individuals. n163 The Court declared the latter inappropriate. n164
 [*65]  Roe has set forth complications regarding abortion rights that are mirrored in the controversy of assisted suicide. The Court stated that there are deep and absolute convictions on both sides of the abortion argument that are influenced by one's philosophy, experiences, religion, attitudes toward life and family, along with the personal values and moral standards strived for throughout one's life. n165 "In addition, population growth, pollution, poverty, and racial overtones tend to complicate and not to simplify the problem." n166
However, physician assisted suicide presents issues unique from abortion. While cases such as Cruzan and In re Quinlan affirm a federal right to autonomy in deciding how people might proceed with their healthcare decisions, these cases do not recognize a right to end life through deliberate action(s) on the part of the physician, the patient, or a proxy acting on a patient's behalf. n167 However, if all terminally ill patients are deemed to have the right to an autonomy that includes the right to physician-assisted suicide, is that not extending a right to all citizens equally?

"Assisted suicide and voluntary active euthanasia, unlike abortion, involve the extinction of what all involved agree is a human life." n168 Unlike the history of abortion in the United States, the history of suicide and assisted suicide never contained periods of tolerance or exceptions that deemed the procedure permissible. n169 This makes it less likely that the U.S. Supreme Court would ever conclude that suicide, assisted or otherwise, was a fundamental liberty protected by the Constitution. n170 It should be noted that the Court in Gonzales did not grant constitutional protection to commit physician-assisted suicide, but rather based their decision on the conclusion that the Attorney General erroneously interpreted a federal statute. n171
Additional concerns that contrast abortion with physician assisted suicide are that people could be heavily influenced by their physicians and family members to utilize assisted suicide due to the high cost of healthcare. n172 Undue influence by a physician encouraging abortion might  [*66]  not prove true, as women do not always receive pre-natal care, depriving physicians of the opportunity to steer an expectant mother's decision in the same manner as might be applied to the terminally ill. Furthermore, there is a concern that vulnerable populations, such as disabled individuals and the elderly, would be targets of involuntary euthanasia disguised as physician-assisted suicide. n173
The saying "it is better to let ten innocent men go free rather than to wrongly convict one innocent one" seems to be the essence behind prohibiting physician-assisted suicide, with the fear being that if physician-assisted suicide were legal, a multitude of vulnerable people would fall victim to the syringe. n174 While concern for vulnerable populations is valid, as demonstrated by the studies conducted in the Netherlands, proper legislation of physician-assisted suicide could potentially safeguard these populations. n175 For example, under Oregon's Death with Dignity Act, a disabled citizen of Oregon who is able to make and communicate his healthcare decisions, but unable to personally administer the medication that would lead to his death, cannot take advantage of the physician-assisted suicide provision. n176 This safeguard has been put in place in an effort to prevent involuntary euthanasia of a vulnerable population and to distinguish physician-assisted suicide from euthanasia, which is illegal in Oregon and the rest of the Union. n177 It is safeguards such as these, as well as distinct differences between what is currently legally and morally permissible in the United States and the Netherlands, that make it appear unlikely that the U.S. will progress in the same manner as the Dutch with regard to physician-assisted suicide. In the U.S., the only law permitting physician-assisted suicide employs a rigid standard of what a physician may do to assist a suicide, which is in direct contrast to the Dutch legislation which embraces more lenient guidelines. n178 Furthermore, many states have had recent legislative proposals on their ballots that would have permitted physician-assisted suicide, but the citizens of those states demonstrated their unwillingness to condone any form of suicide through the failure to pass the proposed legislation. n179
An argument opposing physician-assisted suicide as a readily available legal option is that managed care would push for this option due  [*67]  to the decreased cost endured when paying for additional medical treatment. n180 This presumably would put patients in the awkward position of having to justify why they should receive treatment and a possible opportunity to live beyond their prognosis. n181 This argument seems all the more reasonable when coupled with the U.S. managed health care system; however, patients already have to justify why they should live. If a patient's health insurance policy will not pay for a test or procedure, then the patient, in most instances, is not able to utilize those medical options for lack of finances. If the patient or his physician feels strongly enough about the treatment or test, there can be heated discussions with insurance representatives and conferences with medical directors of insurance companies. However, if the health insurance company still refuses to cover what is being requested, the patient is sent home empty-handed unless the patient has the private funds to obtain the treatment he seeks.

Another argument against legalizing physician-assisted suicide is that research on pain management will cease because ending life will be viewed as the "better" option, as the patient could die peacefully without becoming a burden to his family. n182 The fear is that physicians will force most people into "choosing" physician-assisted suicide, rather than pain management, so that they do not have to form an intimate relationship with their patients who are experiencing pain. n183 This argument has less merit. Hospice was developed to help patients and their families cope with the dying process. The option of hospice treatment has not caused research to cease on terminal diseases, such as cancer and AIDS. Physician-assisted suicide, similar to hospice, would provide patients with an option of how to navigate their care. This would be an option utilized by some, not all, patients.

Roe and Casey have upheld State interference with the abortion procedure through the viability test; however, it is not possible to draw as clear a line with regard to suicide. n184 While viability of a fetus is speculated to be around twenty-four weeks, we cannot predict with any certainty when a person will die. A physician can make an estimate that a person has six months to live which would enable the person to receive hospice services. However, there is no "death date" that can provide a rough estimate as to when death will occur the same way a "due date" estimates when a fetus will become a person. n185
 [*68]  Outcome prediction models may become available for utilization in the future. n186 These models could help a patient determine if physician-assisted suicide was the right choice for him. The implementation of these models may persuade those who oppose physician-assisted suicide, due to the uncertainty of death, to embrace this concept as a potential treatment option. n187
A concern regarding abortion and physician-assisted suicide are that both are deemed "liberal" issues. While many might see Gonzales as a positive indicator as to how the Court will rule on future cases, it again should be noted that the issue in Gonzales was statutory, not constitutional, interpretation. n188 Furthermore, Gonzales was heard prior to Justice Samuel Alito replacing Justice Sandra Day O'Connor. The make-up of the U.S. Supreme Court is potentially much different than it was a year ago in that the Court is now considered to be more conservative. n189 The replacement of Chief Justice William Rehnquist with Chief Justice John Roberts was not thought to shift the Court, as both are viewed as "Conservatives." n190 However, replacing Justice O'Connor with Justice Alito has been met with a collective gasp from "moderates" and "liberals," as Justice O'Connor has often been referred to as the "swing vote." n191 Justice Alito has been judged decisively conservative, n192 which may pose a problem for issues thought to be in constitutionally gray areas such as abortion and "the right to die."

Cases addressing controversial issues, such as late term abortion, will provide better insight as to how the nation can expect the Court to rule on future issues. However, based on the Court's treatment of late-term abortions in the past with Roe and Casey, it seems likely that the Court would rule in favor of imposing a federal ban on late-term abortions, provided there was an exception granted for the physical health of the mother. Furthermore, should the recently passed South Dakota statute awaiting affirmation by the State's voters regarding abortion be heard  [*69]  before the Court, it is possible that the Court would declare the statute invalid. The statute presumes to have evidence as to when life begins, which it states was "evidence" gathered post Roe, n193 but Roe specifically declined to answer the question of when life begins. n194 Stare decisis could be used to avoid revisiting pre-viable abortions. However, in the event that the right to privacy is nullified with regard to a woman's ability to receive an abortion, there is always an argument based on a women's right to equality. n195
It also appears unlikely that the Court would conclude there was a constitutional right to physician-assisted suicide, as there is no historical basis to fuel such an argument. n196 While arguments using personal autonomy have been successful with determining whether to pursue a particular path of medical treatment, the cultural arguments that lend support to the autonomy argument have not yet been solidified due to the rejection of suicide in any form throughout most of our history. However, while the Glucksberg Court stated that it was improper to assert a constitutional right to physician-assisted suicide to such a specific group of people (terminally ill, competent individuals), n197 would that not be extending the choice of suicide to all citizens equally? Women have the right to choose whether or not to have an abortion; however, they cannot exercise this right until such time as they become pregnant. n198 Can this same logic not be applied to terminally ill patients? In other words, could not everyone have the right to choose physician-assisted suicide, but not have access to this right until statutory requirements are met?

Autonomy, control, self-determination - these are the essential issues in all cases regarding abortion and end-of-life medical decisions. Both types of cases determine whether man has control over his own destiny or if mother-nature through State interference maintains that power. As a nation, we have stated that in both situations, self-determination is permissible to a point.

Abortion recognized a woman's liberty over her person by giving her legal control over her body in order for her, not society, to decide what she  [*70]  could do when faced with pregnancy. n199 However, the liberty granted by the U.S. Supreme Court has its limits, as do end-of-life medical decisions. Refusing medical intervention, choosing a health care proxy, executing a living will, or utilizing services to ease pain and increase comfort level, such as palliative care and hospice care, are the liberties that an adult has over his person regarding end-of-life medical decisions. n200
Like abortion, end-of-life medical decisions have limits as well. Many states will probably observe the progression of Oregon's Death with Dignity Act to determine if a similar or identical statute may become realized in their State in the future. While there are many moral, legal and medical complexities yet to be resolved, the current statutes and case law will continue to be relied on and changed in an effort to resolve new complexities as they are introduced to our society.

 [*71]  APPENDIX A

REQUEST FOR MEDICATION TO END MY LIFE IN A HUMANE AND DIGNIFIED MANNER

I, , am an adult of sound mind.

I am suffering from, which my attending physician has determined is a terminal disease and which has been medically confirmed by a consulting physician.

I have been fully informed of my diagnosis, prognosis, the nature of medication to be prescribed and potential associated risks, the expected result, and the feasible alternatives, including comfort care, hospice care and pain control.

I request that my attending physician prescribe medication that will end my life in a humane and dignified manner.

INITIAL ONE:

I have informed my family of my decision and taken their opinions into consideration.

I have decided not to inform my family of my decision. I have no family to inform of my decision.

I understand that I have the right to rescind this request at any time.

I understand the full import of this request and I expect to die when I take the medication to be prescribed. I further understand that although most deaths occur within three hours, my death may take longer and my physician has counseled me about this possibility.

I make this request voluntarily and without reservation, and I accept full moral responsibility for my actions.

Signed:

Dated:

 [*72]  DECLARATION OF WITNESSES

We declare that the person signing this request:

(a) Is personally known to us or has provided proof of identity;

(b) Signed this request in our presence;

(c) Appears to be of sound mind and not under duress, fraud or undue influence; (d) Is not a patient for whom either of us is attending physician.

Witness1/Date

Witness2/Date

NOTE: One witness shall not be a relative (by blood, marriage or adoption) of the person signing this request, shall not be entitled to any portion of the person's estate upon death and shall not own, operate or be employed at a health care facility where the person is a patient or resident. If the patient is an inpatient at a health care facility, one of the witnesses shall be an individual designated by the facility.

Or. Rev. Stat. §127,897 §6.01 (2003).
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